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following authorities support the conclusion of the principal case : State v. 
Dart, 57 Minn. 261 ; State v. Rose, 74 Kan. 262 ; In re Opinion, 31 Fla. 1, and 
see State v. Welsh, 109 Iowa, 19; contra, State v. Common Council, 25 N. J. 
Law 536. Dissenting from the majority of the court in the New York case, 
CullEn, C. J., reaches a conclusion to which we are inclined as a matter of 
law. As it appears, the law does not make such a removal a disqualification, 
for the office of borough president or for any other office. Likewise, the law 
gives the absolute power of appointment to the aldermen of the borough. 
CullEn, C. J., says : "It is for the legislature to say how far it is necessary 
in particular cases, to limit the power of appointment of the members of 
the council, or punish particular offenses, and not for the courts." Address- 
ing his attention to the question of public policy, he continues : "I appreciate 
the force of the arguments against allowing an officer who has been removed 
from office to be again elected or appointed thereto. They are cogent ; but they 
should be addressed to the legislature, not to the courts." 

Sai,es — Conditional Sales — Waiver of Statutory Right — Estoppel. — 
Plaintiff contracted to purchase a cab and harness from the defendants on 
monthly installments, the payments to be considered as rent until the pay- 
ment of the final installment. On default of any payment the defendants 
might retake the property in question. The plaintiff defaulted and permitted 
the defendants to retake the property. A statute provided that upon a condi- 
tional sale, where the articles are retaken by the seller, he shall retain them 
for thirty days, during which the buyer may comply with his contract and 
regain possession; but if the buyer does not comply, the vendor may sell the 
articles at public auction, and unless the goods are so sold within thirty days,, 
the buyer may recover the amount paid by him. Defendants failed to sell 
within the time provided, and the plaintiff sued to recover the amounts paid. 
Held, plaintiff waived his rights under the statute, and was estopped from 
asserting that the defendants should have sold the property, as if they had 
taken it against his will. (Ingraham and ScoTT, JJ., dissenting.) Fairbanks 
v. Nichols et al. (1909), 119 N. Y. Supp. 752. 

By default in payment and surrender of the property, the terms of the 
contract apply and the amount paid is to be considered as rent. Wheeler & 
Wilson Mfg. Co. v. Jacobs, 2 Misc. Rep. 236, 21 N. Y. Supp. 1006; Tufts v. 
UArcambal, 85 Mich. 185, 48 N. W. 497, 12 L. R. A. 446. The court con- 
siders the voluntary surrender of the property by the plaintiff as disposing of 
all question of a conditional sale, and as a waiver of rights under a statute 
designed to protect vendees from unjust powers exercised .by vendors. Wood- 
man V. Needham Piano Co., 47 Misc. Rep. 683, 94 N. Y. Supp. 371. Having 
waived his rights under the statute, he is now estopped from claiming its 
benefits. The minority opinion considers it a conditional sale, under ch. 418, 
p. 541, of the laws of 1897, amended by ch. 762, p. 1624, of the laws of 1900 
which give the plaintiff a right of recovery, for "if the so-called 'rent' had 
been paid, the title would have vested in the plaintiff." 

Telegraphs and Telephones — Right op Foreign Corporation to do 
Business. — Plaintiff is a New York corporation authorized to carry on a 
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telegraph and telephone business in that state. It brings mandamus against 
the Secretary of State of Michigan to compel the issuance of a certificate 
permitting it to do such business in the latter state under a statute permitting 
foreign corporations to carry on the business for which domestic corporations 
may be organized. Held, that as the statutes of Michigan in regard to tele- 
graph and telephone companies are distinct and separate, a policy prohibiting 
one company from carrying on the two activities is thereby indicated. Amer- 
ican Telephone and Telegraph Co. v. Secretary of State (1909), — Mich. — , 
123 N. W. 568. 

There is apparently nothing in the nature of the statutes in regard to tele- 
graph and telephone companies (§§ 6667-6695, Comp. Laws, 1897, Mich.) 
which would prevent the same natural persons from organizing companies to 
carry on both activities. Nor .is there anything which would prevent one com- 
pany or corporation from carrying on both except this fact that the statutes are 
separate. Of course a corporation already organized to carry on the tele- 
graph business could not be a corporator of a new corporation to carry on 
the telephone business, or vice versa. Central Railroad Co. of N. J. v. The 
Pennsylvania Railroad Co., 31 N. J. Eq. 475; Factors and Traders' Ins. Co. 
v. New Harbor Protection Co., 37 La. Ann. 233. Other states have made very 
similar statutes in regard to telegraph companies by express provision apply to 
telephone companies. Bates' Anno. Ohio Stat, contains an example of such a 
provision. § 3471. In New York it has been held "by judicial construction" that 
such a statute applies to telephone companies. See cases cited in principal opin- 
ion. The same is true in California. Davis'x. Pac. Telephone and Telegraph etc. 
Co., 127 Cal. 312. There might be some reason for a difference of opinion as 
to whether the mere fact of separate statutes indicates a policy of the state 
to keep telegraph and telephone companies under separate control. These 
statutes of a necessity were passed at different times. In 1873 the telephone 
was practically unknown. But as it became more important and required 
some act of law in regard to it, the legislature, perhaps because it involved 
less trouble, simply passed a new act for telephone companies. Mich. Pub. Acts 
1883, p. 131, No. 129. That it did not at the same time annul the telegraph 
act, or make an entirely new act for both is not necessarily indicative of any 
special intent. It is even consistent with the idea of lack of such intent. 
Without doubt, however, even if the construction put on corporate powers 
by the home state is binding everywhere, providing there is no policy to the 
contrary, the foreign state is not bound to give the corporation the very 
powers themselves, or in other words, as in the principal case, to recognize 
its right to exist as a telegraph and telephone company in Michigan. Bank of 
Augtusta v. Earle, 13 Pet. 519. 

Vendor and Purchaser — Sale by the Acre or in Gross — "More or Less." 
— The defendants, as heirs of David B. Gilkeson, who died intestate, were 
assigned the homestead tract, containing 245J4 acres, as shown by a plat and 
survey. The land was placed in the hands of an agent to whom the plaintiff 
offered "$1850 for the Gilkeson farm of 245 acres more or less." The offer 
was accepted and plaintiff took possession. Upon survey the farm was found 



